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RESPONDENT'S BRIEF

Issue
Has Nickerson failed to establish that the district court abused its discretion by declining
to retain jurisdiction when it imposed a unified sentence of 15 years, with three years fixed, upon
his guilty plea to robbery?

Nickerson Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Nickerson pled guilty to robbery, and the district court imposed a unified sentence of 15
years, with three years fixed. (R., pp.86-89.) Nickerson filed a notice of appeal timely from the
judgment of conviction. (R., pp.90-93.)
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Nickerson asserts that the district court abused its discretion when it ordered his sentence
into execution, instead of retaining jurisdiction, in light of his status as a “youthful, first-time
felon,” the loss of his father, and his substance abuse issues, family support, and purported
remorse. (Appellant’s brief, pp.3-4.) Nickerson has failed to establish an abuse of discretion.
The decision whether to retain jurisdiction is a matter within the sound discretion of the
district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990). The primary purpose of a
district court retaining jurisdiction is to enable the court to obtain additional information
regarding whether the defendant has sufficient rehabilitative potential and is suitable for
probation. State v. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005). Probation is
the ultimate goal of retained jurisdiction. Id. There can be no abuse of discretion if the district
court has sufficient evidence before it to conclude that the defendant is not a suitable candidate
for probation. Id.
Nickerson is not an appropriate candidate for probation, particularly in light of his
criminal offending, willingness to endanger others, ongoing substance abuse, and abysmal
conduct while housed at the Ada County jail. Although Nickerson was just 17 years old when he
committed the offense in this case (PSI, p.1 1), this was not his first brush with the law. He has
been committing crimes since he was 15 and has juvenile adjudications for malicious injury to
property and runaway. (PSI, pp.6-7.) He also had juvenile petit theft and willful concealment
charges pending at the time of his arrest in this case, but his pending juvenile matters were closed
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PSI page numbers correspond with the page numbers of the electronic file “Nickerson 45790
psi.pdf.”
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after he pled guilty to felony robbery. (PSI, pp.6-7.) Nickerson has previously been afforded the
opportunity for probation, but he violated the conditions of his release by using marijuana and
failing to comply with education requirements, the drug and alcohol assessment, the Fourth
Amendment Waiver, and participation in Life’s Kitchen program. (PSI, p.7.) Referring to his
prior juvenile adjudications, Nickerson told the presentence investigator that he “enjoyed
destroying things … ‘for fun,’” and he admitted that, while on probation, he “‘didn’t try to do
what they wanted [him] to do.’” (PSI, p.7.)
In this case, Nickerson and two co-defendants went on a crime spree that resulted in
injury to both people and property. They began by approaching two victims who were walking
down the street, stealing items from both victims, hitting one of the victims with a baseball bat,
damaging the other victim’s cell phone, and threatening the victims with a knife. (PSI, p.3.)
They continued their spree by blocking the car of another victim in a Wal-Mart parking lot,
confronting her, and demanding she give them everything she had. (PSI, p.3.) When the victim
refused, they broke her driver’s side window. (PSI, p.3.) The victim was able to drive away, but
sustained minor lacerations from the shattering glass.

(PSI, p.3.)

Nickerson and his co-

defendants then went to Ultra Touch Car Wash, broke the glass door with a baseball bat, and
proceeded to vandalize and steal items throughout the store. (PSI, pp.3-4.) As they were leaving
the store, they took a $12,000 cash register with them. (PSI, p.4.) Nickerson was originally
charged with two counts of robbery, attempted robbery, burglary, and grand theft but, pursuant to
a plea agreement, pled guilty to just one count of robbery and the state dismissed the remaining
charges. (R., pp.43-45, 73.) Nickerson claimed that his crime spree was spurred on by the
recent loss of his father and his use of Xanax and marijuana (see PSI, pp.6, 13), but it is clear not
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only from his current offense, but also from his prior juvenile history, that Nickerson is either
unable or unwilling to obey the law and adhere to the rules of community supervision.
While awaiting sentencing in the Ada County jail, Nickerson continued to demonstrate a
pattern of criminal thinking and consistently engaged in disruptive behavior.

(PSI, p.7.)

Nickerson’s jail incident report includes entries for disrespect to staff, misuse of jail supplies,
possession of minor contraband, throwing food, possession of a damaged jail mattress with
multiple drawings of a penis on it, sexual harassment of another inmate, unauthorized
communication with another inmate, failure to obey verbal directions of staff, and stating
multiple times during a phone visit, “I’m going to stab somebody.” (PSI, pp.7-8, 80-106.)
In addition to having a propensity for violence and destructive behavior, Nickerson also
has a substance abuse problem that appears to have continued unabated since he was just 12
years old, when he began drinking alcohol and smoking marijuana. (PSI, p.12.) Nickerson also
began taking Xanax at least four times a day after his father passed away, and continued to use
Xanax for the next 16 days, including the day he committed the offense in this case. (PSI, p.12.)
Nickerson admitted that his substance abuse contributed to his legal issues, stating, “I am in jail
because of Xanax use after my dad died. I don’t remember the next 16-days after he died.”
(PSI, p.12.) However, Nickerson also stated that he does not need a drug treatment program,
reasoning, “I probably won’t go on using drugs because I don’t like jail” and “different friends”
would help him remain drug-free. (PSI, p.12.) Nickerson’s failure to recognize he has a
substance abuse issue for which he needs treatment does not bode well for his rehabilitative
prospects.
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At sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth its reasons for imposing Nickerson’s sentence, and declining to retain
jurisdiction. (1/19/18 Tr., p.20, L.12 – p.23, L.10.) The district court concluded,
I agree that it is harsh and it is difficult to think about sending a 17-yearold young man to prison. It is not a decision at which I come to lightly. But there
is nothing in your history of probation or your behavior while you are awaiting
sentence that suggests to me that there is any likelihood that you would be
successful on probation, or, frankly, that you would be successful on the retained
jurisdiction program. I just think that sending you there would be delaying the
inevitable.
(1/19/18 Tr., p.22, L.17 – p.23, L.2.) The district court’s decision execute Nickerson’s sentence,
rather than retain jurisdiction, was appropriate in light of Nickerson’s willingness to endanger
others, refusal to abide by institutional rules, failure to rehabilitate or be deterred despite prior
legal sanctions, and the risk he presents to society. The state submits that Nickerson has failed to
establish an abuse of discretion, for reasons more fully set forth in the attached excerpt of the
sentencing hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Nickerson’s conviction and sentence.

DATED this 26th day of July, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 26th day of July, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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21
1 sentence. And I thought about the circumstances
2 of this offense and the reports in the presentence
3 investigation describing your behavior while in
4 jail awaiting sentence on this offense.
I've come away with a couple of things.
5
6 First, as I suspect you have been told by your
7 attorney and as you heard from the State, this is
8 an extraordinarily violent offense. It created
9 victims both of property loss and injury, both
10 physical injury and injury to their psyche. You
11 frightened them, you and your co-defendants, for
12 no apparent reason. You inflicted significant
13 harm to these folks.
14
As I look at your description of how
15 this transpired, I'm left with the impression that
16 it's just possible that it might not have happened
17 at all but for your decision to turn the car
18 around after you passed these people on the street
19 and go back to them. That could have been the
20 event that lit this candle. So to some extent you
21 bear significant responsibility. You were the
22 driver.
23
Aside from the level of damage that you
24 created and your own ability to have headed that
25 off, I think about the reports from the jail and
23
1 program. I just think that sending you there
2 would be delaying the inevitable.
3
It is for that reason that I'm going to
4 impose a judgment of conviction, an aggregate term
5 of 15 years consisting of three years fixed
6 followed by 12 years indeterminate. I will not
7 impose a fine. I will not impose public defender
8 reimbursement. I will impose court costs and I
9 will impose the restitution of $11 ,0324.67 joint
10 and several with Mr. Miller and Mr. Malacara.
11
Mr. Nickerson, you have the right to
12 appeal this judgment. You have 42 days in which
13 to take the appeal from the date that judgment is
14 made and entered. You have the right to be
15 represented by an attorney in pursuing that
16 appeal. If you can't afford an attorney, one will
17 be appointed for you at public expense and also
18 the payment of costs will be at public expense.
19
Good luck, Mr. Nickerson.
20
MS. FAULKNER: Your Honor, I have that
21 no-contact order to hand forward.
22
THE COURT: If you'd bring that up.
23
MR. CHASTAIN: I'm returning the
24 presentence, Your Honor.
25
THE COURT: Thank you.
03/13/2018 04:00:48 PM
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22
not only disrespect to staff, not only attempts to
intimidate other inmates, not only threats of
violence including ones with significant racial
overtones, but a general lack of understanding of
what it takes to relate in a social way.
I thought about the prior history that
you represent at a young age of having the
ca pa city for violence, at least as far as
destruction of property goes, and the apparent
inability to conform your behavior to rules
imposed upon you which are intended to protect
society, four probation violations as a juvenile,
all of these events that occur while you were in
jail awaiting for sentencing. All of those things
suggest to me that threatening you with jail has
no deterrent value in modifying your behavior.
I agree that it is harsh and it is
difficult to think about sending a 17-year-old
young man to prison. It is not a decision at
which I come to lightly. But there is nothing in
your history of probation or your behavior while
you are awaiting sentence that suggests to me that
there is any likelihood that you would be
successful on probation, or, frankly, that you
would be successful on the retained jurisdiction
24
MS. FAULKNER: As is the State.
THE COURT: I'm signing the no-contact
order. We'll keep it this in effect until January
18th of 2033.
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